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Abstract:Archipelagosareoneofthemostimportantissuesinmaritime
affairs.Withthegradualdevelopmentofthearchipelagicregimeinthelatter
partofthe20thcentury,thedisputescausedbycoastalarchipelagosandarchi-
pelagicStateshavebeenweladdressed.However,theregimeconcerningout-
lyingarchipelagosofcontinentalcountriesremainsunsettled.Duetothisun-
certainty,anumberofdisputeshavearisen,makingitnecessarytosolvethis
problem.Basedontheanalysisofstatepracticeandinternationallegaltheo-
ries,thispaperintendstoclarifythisissuebyanalyzingthebaselinesystemand
thelegalregimeapplicabletotheoutlyingarchipelagicwaters.
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The20thcenturywitnessedthetremendousdevelopmentoftheinterna-
tionallawofthesea.Numerousrulesandprincipleshavebeenestablishedby
theinternationalcommunityconcerningvariousmaritimeissues.Amongthese
issues,archipelagoshavealwayspresentedagreatchalenge.Currently,legal
regimesofcoastalarchipelagosandtheonesconstitutingarchipelagicStates
havebeenformulated;however,theregimeconcerningoutlyingarchipelagosof
continentalcountriesremainsunsettled.Suchuncertaintyhasledto many
maritimedisputes,whichcouldbringdetrimentalresultsforbothconcerned
continentalcountriesandotherStates.Inordertoproperlysettlethishighly
controversialissue,twofundamentalproblemsshouldbecarefulyconsidered:
(1)thebaselinesystem;and(2)thelegalregimeapplicabletotheoutlyingar-
chipelagicwaters.Inthispaper,theauthorattemptstodiscussthesetwoas-
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pectsbasedonrelevantstatepracticeandtheoriesofinternationallaw.
Ⅰ.ClassificationandStatusQuoofLegalRegimes
ofArchipelagos
A.ClassificationofArchipelagos
“Archipelago”meansagroupofislands,includingpartsofislands,inter-
connectingwatersandothernaturalfeatures,whicharesocloselyinterrelated
thatsuchislands,watersandothernaturalfeaturesformanintrinsicgeograph-
ical,economicandpoliticalentity,orwhichhistoricalyhavebeenregardedas
such.①Thegeographicalfeaturesofarchipelagosintoday’sworldvarywidely
duetothenumberandsizeofislandsandislets,aswelasthesizeandshapeof
thearchipelagos.Somearchipelagosarecomposedofnumerousislands,suchas
theIndonesianIslands,consistingof13,000smalerislands.Manyislandsare
muchmorecompact,suchastheTokelauIslandsinthesouthernPacificwith
onlythreecoralatols.Besides,theshapesofarchipelagosalsovary;Aleutian
IslandsinAmericataketheshapeofabow,whiletheGreekCycladesarecircu-
lar.Differencesalsoexistintheirrelativegeographicalpositions.
Despitethesegeographicaldifferencesinnumber,sizeandshape,archipel-
agoscangeneralybecategorizedintotwobasictypes.Inareportsubmittedin
1958bytheNorwegianpublicistEvensentotheFirstUnitedNationsConfer-
enceontheLawoftheSea,twotypesofarchipelagos,coastalandoutlying(or
mid-ocean),weredistinguished.Coastalarchipelagosarethosesituatedso
closelytoamainlandthattheymaybereasonablyconsideredapartthereof,
forminganoutercoastlinefrom whichitisnormaltomeasurethemarginal
seas.②AcommonexampleistheNorwegian“Skjaergaard”,whichstretches
outalmostalalongthecoastofNorway.OtherexamplesincludethoseinIce-
land,Greenland,Finland,Sweden,Yugoslavia,etc.Outlying(mid-ocean)ar-
chipelagosaregroupsofislandssituatedoutintheoceanatsuchadistance
fromthecoastsoffirmlandastobeconsideredanindependentwholerather
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thanformingpartoforoutercoastlineofthemainland.①Thelattertypecan
besubdividedintotwocategories,namely,archipelagosconstitutingarchipelag-
icStatesandthosebelongingtocontinentalcountries.Therewerenoactual
variationsbetweenthesetwokindsofislandsuntiltheThirdUnitedNations
ConferenceontheLawoftheSea,inwhichduringthesessionsdifferentpoliti-
calimplicationswereascribedtodistinguishthem.Thefirsttypereferstothe
archipelagosconstitutingapartorthewholeofanarchipelagicState,suchas
thoseinIndonesiaandthePhilippines.Thesecondtypereferstooutlyingar-
chipelagosofcontinentalcountries,suchastheFaeroesofDenmark,Galapagos
ofEcuador,HawaianIslandsoftheUnitedStates(USA)andArcticIslandsof
Canada.
Consideringbothgeographicalandpoliticalfactors,thisarticleclassifies
archipelagosintothreetypes:(1)coastalarchipelagosofcontinentalcountries;
(2)archipelagosconstitutingarchipelagicStates;and(3)outlying(ormid-o-
cean)archipelagosofcontinentalcountries.Itisnecessarytodifferentiate
thesethreecategoriesofarchipelagos,asspecificrulesandprinciplescanbeap-
pliedindeterminingbaselinesanddelimitingarchipelagicwaters.
B.StatusQuooftheLegalStatusofOutlyingArchipelagos
ofContinentalCountries
  Thelegalregimeofarchipelagosdidnotstarttotakeshapeuntilthelast
centuryanddifferentarchipelagoshaveundergonevariousstagesofestablis-
hingapplicablelegalsystems.Beforethe20thcentury,aninternationalhotspot
issueconcernedthedelimitationofterritorialwaters.In1889,thequestiona-
boutthedelimitationofcoastalislands’territorialseawasbroughttoattention
bytheNorwegianjuristMr.Aubert;②however,itwasnotuntil1927thatthe
InstitutdeDroitInternationalbeganseriouslydiscussingthisissue.The
HagueCodificationConferenceof1930drewupadraftconventiononthe
coastalarchipelagos,althoughitledtonosubstantiveresults.Thisuncertainty
continueduntilthe1951Anglo-NorwegianFisheriesCaseinwhichtheInterna-
tionalCourtofJustice(ICJ)confirmedthelegalityofstraightbaselinescon-
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nectingtheoutmostislandsofSkjaergaardinitsjudgment.①Ideasofthe1951
JudgmentwerethenfoundintheConventionontheTerritorialSeaandthe
ContiguousZoneconcludedin1958.The1982UnitedNationsConventionon
theLawoftheSea(UNCLOS)alsoprovidesthatinthecaseofcoastalarchi-
pelagos,straightbaselinesshouldbeemployedtodelimitterritorialwatersand
thewatersonthelandwardsideofthebaselineoftheterritorialseaformpart
oftheinternalwatersofaState.②Thus,thelegalregimeconcerningcoastalar-
chipelagoshasbeenformulated.RegardingtheregimeofarchipelagicStates,a-
greementswereachievedintheThirdUnitedNationsConferenceontheLaw
oftheSea.Intheearly1950s,thePhilippinesandIndonesiainitiatedproposals
ontheconceptof“archipelagicStates”,butsuchproposalswereignoredinthe
FirstandSecondUnitedNationsConferencesontheLawoftheSea.Itwasin
theThirdUnitedNationsConferenceontheLawoftheSeathattheregimeof
archipelagicStateswascodifiedinPartIVofthe1982UNCLOSafternumer-
ousstrugglesbetweenarchipelagicStatesandmaritimepowers.Inthisway,
newconcepts,suchasarchipelagicbaselinesandarchipelagicwaters,were
broughtintobeing.③
Nevertheless,thelegalregimeoftheoutlyingarchipelagosofcontinental
Statesremainsambiguous,thereforetheblankareaofoceanlawsleftundefined
inthedevelopmentofinternationallawofthesea.However,onecannotdeny
theeffortsmadebytheinternationalcommunitytoestablishcertainrulesin
ordertoaddresstheseissues.Earlyin1928,basedontheamendmentproposed
bytheSwedishjuristReuterskiold,InstitutdeDroitInternationalbegandistin-
guishingbetweencoastalandmid-oceanarchipelagostoattempttosolvethis
ambiguity.However,thisinternationalauthoritywasforcedtoabandonthisis-
suebecauseofdisagreementsamongStates.④Inthefolowingyears,continen-
talcountriesneverceasedeffortstoestablishrelevantlegalinstitutions.Such
endeavorswereintensiveduringthesecondsessionoftheThirdUnitedNa-
tionsConferenceontheLawoftheSeainwhichninecountries,includingconti-
nentalandarchipelagicStates,proposedanamendeddraftofthe1973draftar-
ticlesrelatingtoarchipelagicStates.AuthorsoftheThirdUnitedNations
ConferenceontheLawoftheSeadeletedtheexistingprovisionthat“Thesear-
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ticlesapplyonlytoarchipelagicStates”andrecommendedapplicationofthe
drafttomid-oceanarchipelagosofcontinentalcountries.①Whereassomecoun-
triessupportedthisproposal,othernations,especialyseapowersliketheUSA
andtheUnionofSovietSocialistRepublics(USSR),opposedapplicationofthe
regimeofarchipelagicStatestooutlyingislandsofcontinentalStates.AnIn-
formalSingleNegotiatingText(ISNT)wasdrawnupinthethirdsessionheld
in1975.②Thetextconsistedoftwosections,oneaboutarchipelagicStatesand
theotherabouttheoutlyingislandsofcontinentalcountries;providingthatthe
provisionsinthefirstsectionshouldbeappliedwithoutprejudicetomid-ocean
archipelagosofcontinentalcountries.③However,inthefourthsessionheldin
1976,statesadvocatingthattheissueofmid-oceanarchipelagosofcontinental
countriesshouldbeaddressedsuccumbedtotheprotestsfromseapowerspre-
servingtheprincipleoffreenavigation.Ultimately,theRevisedSingleNegoti-
atingText(RSNT)removedthepreviousarticle,④soeventualythefinalver-
sionoftheUNCLOSfailedtodefinethestatusofoutlyingarchipelagosofcon-
tinentalcountries.
Thisuncertaintycontinuestothisday,duetodivergingstatepracticesand
varioustheoriesofpublicists.However,itisimperativethisuncertaintybe
stopped,asitgreatlyaffectstheindividualcontinentalcountries,aswelasthe
internationalcommunityasawhole.JustasShekharGhosh,anIndianlegalist,
claims,“Afteral,theinhabitantsofoutlyingarchipelagoesofcontinental
Stateshavethesamedependenceontheresourcesofthewatersbetweenanda-
roundtheirislandsasisthecasewiththemid-oceanarchipelagoes.Likewise,
securityandaliedproblemsinsuchoutlyingarchipelagoesarenolessrealfor
theconcernedcontinentalStatesthantheyareforthearchipelagicStates.Ap-
preciationoftheinterestsofthearchipelagicStates,especialywhenmanyof
them(includingIndiaandEcuador)aredevelopingcountries,wouldbeawel-
comedevelopment.”⑤
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Duetothefacttherearenodefinitiverulesand/orstandardsrelativeto
thelegalstatusofthistypeofarchipelagos,onemustdrawinferencesfrom
statepractices,agreementsofinternationalbodies,studiesofpublicistsand
generalyacceptedprinciplesofinternationallaw.Summarily,twofactors,
choiceofbaselinesandregimeofarchipelagicwaters,shouldbediscussedbe-
foresolvingthiscomplexissue.
Ⅱ.BaselinesofOutlyingArchipelagosof
ContinentalCountries
  Intoday’slawofthesea,thebaselineisthestartingpointfordelimitinga
coastalState’smaritimezones,suchasterritorialwaters,contiguouszoneand
exclusiveeconomiczone.Thus,thefirstcomponenttodefinetheregimeof
mid-oceanarchipelagosofcontinentalStatesrestsonthechoiceofbaselines.
However,thispresentsauniquesituationastheunityofthistypeofarchipela-
goshasalwaysbeeninquestion.Beforemakingadeterminationofbaselines,
onemustconcludewhethertodelimitthisclusterofislandsasawhole,orindi-
vidualy.
A.UnityofOutlyingArchipelagosofContinentalCountries
1.InternationalAgreementsandStudiesofInternationalBodies
In1924,theInternationalLawAssociationappointedtheChileanProfessor
AlvarezasChairmanofthe“NeutralityCommittee”toconsidertheproblemof
territorialwaters.Inthepresenteddraftconventionon“TheLawsofMaritime
JurisdictioninTimeofPeace”,ProfessorAlvarezproposedaspecialrecommen-
dationtotheInternationalLawAssociation,stating,“Wheretherearearchipel-
agostheislandsthereofshalbeconsideredawhole,andtheextentoftheterri-
torialwaterslaiddowninarticle4shalbemeasuredfromtheislandssituated
mostdistantfromthecentreofthearchipelago”.①Inthisrecommendation,the
archipelagosincludethoseofcontinentalStates,astherewasnoexistingdis-
tinctionbetweenthethreetypesofarchipelagos.However,theInternational
LawAssociationdidnotcommentonthisproposalasaresultofprotestsfrom
maritimepowers.
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In1928,aftergatheringvariousopinions,theInstitutdeDroitInternation-
alreachedafinalresolution,stating“Wherearchipelagosareconcerned,theex-
tentofmarginalseashalbemeasuredfromtheoutermostislandsorisletspro-
videdthatthearchipelagoiscomposedofislandsandisletsnotfurtherapart
fromeachotherthantwicethebreadthofthemarginalsea”.①
Duringthe HagueCodificationConferenceof1930,theGermanjurist
SchuchingpreparedanamendeddraftconventionfortheConference’sCommit-
teeofExperts,includinginarticle5:“Inthecaseofarchipelagos,theconstitu-
entislandsareconsideredasformingawholeandthewidthoftheterritorial
seashalbemeasuredfromtheislandsmostdistantfromthecenterofthear-
chipelago”.②Thisarticle5wasapplicabletobothcoastalarchipelagosandout-
lyingarchipelagos.Thisrecommendationgaverisetodifferentresponses.
SomeStatesrejectedtheideathatarchipelagosshouldbeconsideredasasingle
unitandinsistedthateachislandpossessitsownterritorialwaters.Othergov-
ernmentsendorsedthisarticle,contendingthatasinglebeltofterritorialwa-
terscouldbedrawnaroundarchipelagosiftheislandsandisletsofthearchipel-
agowerenotfurtherapartthanacertainmaximum.Intheend,thisconference
failedtoreachaconsensusduetothesedivergentpositions.
TheFirstandThirdUnitedNationsConferencesontheLawoftheSea
madegreatprogressinthelegalregimeofarchipelagosandbroughttwonew
conventionsintobeing,theConventionontheTerritorialSeaandtheContigu-
ousZonein1958andtheUnitedNationsConventionontheLawoftheSeain
1982.Accordingtothesetwoconventions,Statesarealowedtoadoptstraight
archipelagicbaselinesadjoiningtheoutermostpointsofthecoastalarchipela-
gos.Inaddition,the1982UNCLOSalsopermitsarchipelagicStatestoemploy
straightarchipelagicbaselinestodelimitarchipelagicwaters.Theseprovisions
confirmtheunityofcoastalarchipelagosandthosecomposingarchipelagic
States.However,itremainsunclearastotheunityofmid-oceanarchipelagos
ofcontinentalcountries.
2.ViewsofPublicists
Whenconsideringthedelimitationofterritorialwaters,mostinternational
lawpublicistswouldaddressarchipelagos.However,theirviewsconcerning
theunityofarchipelagoscommonlyvaryaseverypublicistseestheproblem
74OntheOutlyingArchipelagosofContinentalStates
①
②
LucchiniandVoeckel,Ledroitinternationaldelamer,TomeI,Paris:Pedone,1990,p.
359.
LeagueofNationsdocumentC-196,M-70,1927,p.72.
ChinaOceansLawReview (2012Number1)
fromtheirrespectiveperspectives.
TheFrenchjuristGidel,inhisfamousworkLeDroitInternationalPublic
delaMer(ThePublicInternationalLawoftheSea),hascarefulyexamined
theunityofarchipelagos.ForGidel,coastalarchipelagosshalbetreatedasa
unit.However,heinsists:“Inthecaseofanarchipelagosituatedfarfromland
(mid-oceanarchipelago)themeasuringofterritorialwatersmustbemadein
conformitywiththeordinaryrules,individualyaroundeachisland”.①
Alternatively,theAmericanpublicistJessup,inhisbookTheLawofTer-
ritorialWatersandMaritimeJurisdiction,claims:“Inthecaseofarchipelagos
theconstituentislandsareconsideredasformingaunitandtheextentofterri-
torialwatersismeasuredfromtheislandsfarthestfromthecenterofthearchi-
pelagos”.②Colombos,inInternationalLawoftheSea,states:“Thegeneraly
recognizedruleappearstobethatagroupofislandsformingpartofanarchi-
pelagoshalbeconsideredasaunitandtheextentofterritorialwatersmeas-
uredfromthecentreofthearchipelago… Whetheragroupofislandsformsor
notanarchipelagoisdeterminedbygeographicalconditionsbutitalsodepends
insomecasesonhistoricandprescriptivegrounds”.③InInternationalLaw,
Schwarzenbergerexpressesasubstantialysimilaridea:“Ifislandsformanar-
chipelagotheymayincertaincircumstancesberegardedasaunitinlaw”.④
Evensen,thefamousNorwegianjurist,likewisesuggeststotheFirstUnited
NationsConferenceontheLawoftheSeainhispreparatoryreportthatarchi-
pelagos,nomattercoastalormid-ocean,shouldbeviewedasaunitaslongas
theyhaveclosegeographicallinks.⑤O’Connelholdsthesameview.⑥
3.StatePractice
Earlyinthe19thcentury,theunityofarchipelagoswasaddressed.In
1854,theKingoftheHawaianIslandsmadeanannouncementclaimingthat
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althechannelsandthewaterswithinislandsfelintoHawaianjurisdiction.①
In1921,FinlandassessedtheAlandArchipelagoasawholewhendelimiting
surroundingwaters.②CubaandIrelanddefinedtheconceptofanarchipelago
asaunitthroughdomesticlegislationin1934and1942,respectively.③Among
variousstatepractices,mostofcountrieswithoutlyingarchipelagos,suchas
theUSSR,Canada,DenmarkandFrance,tendtoacknowledgeanarchipelagoas
awholewhendelimitingmaritimewaters.
However,somecountries,liketheUnitedKingdom (UK)andtheUSA,
preservetheprincipleofdelimitingeachislandindividualy.Thecommonex-
ampleistheHawaianIslands,whichconsistofeightmainislandsplusachain
ofmuchsmalerislets.Throughoutthe19thcentury,theKingdomofHawai
maintainedthisclusterofislandsshouldbeviewedasawhole.However,in
1951,theAmericanfederalgovernmentrejectedthisapplicationandprovided
thateverysingleislandshouldbedelimitedseparatelyandthebaselinesadopt-
edshouldbethelow-watermark.DuetothefactHawaiisaStateunderthe
federalgovernment,itiscompeledtofolowthefederalmandate,despitelocal
protests.④
Fromthetheoriesofinternationallawandstatepracticementionedabove,
onecanconcludethatthereisnoconsensusontheunityoftheseoutlyingar-
chipelagos,butthatmostcountriestendtoconsiderthemasingleunit.After
al,itisnotpossibleorevennecessarytorequirethewholeinternationalcom-
munitytoholduniformopinions.Therearesomescholarswhoclaimthatev-
erysingleislandshouldbedelimitedindividualyasthereisnorecognizedpro-
visionintheUNCLOSconfirmingtheunityofoutlyingarchipelagos.Such
claims,inthewriter’sopinion,however,arenotpersuasive.Indeed,theUN-
CLOSnevermentionstheunityofthesetypesofislands,butitdoesnotfolow
thatunityiscontrarytothelawofthesea.Rather,itisunfairformid-ocean
archipelagosofcontinentalcountriesfacingdenialofrecognitionoftheinter-
connectednessoftheseislands,consideringthelong-standingeconomicandse-
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curityfactorsinvolved.
B.ApplicationofStraightBaselines
DuetothefactthatmostStatescurrentlyrecognizetheunityofoutlying
archipelagosofcontinentalcountries,thenextquestiontoconsideristhechoice
ofbaselines.Accordingtoexistinginternationalconventions,coastalarchipela-
goscanbedelimitedwithstraightbaselines,whilearchipelagicStatesareal-
lowedtoemploystraightarchipelagicbaselinestodelimitterritorialwaters.
Withregardtooutlyingarchipelagosofcontinentalcountries,nodefinitivepro-
visionexists.Priortodeterminingwhetherwecanadoptstraightbaselinesin
delimitation,itmustbemadeclearwhetherinternationallawoftheseaforbids
suchacourseofaction.Insightandguidancecanbefoundinthe1951Anglo-
NorwegianFisheriesCase,whichconfirmedthelegalityofstraightbaselines
andincurrentstatepractices.
1.JudgmentofAnglo-NorwegianFisheriesCase
TheAnglo-NorwegianFisheriesCasewasfiledin1949bytheGovernment
oftheUnitedKingdomofGreatBritainandNorthernIrelandbeforetheInter-
nationalCourtofJusticeagainsttheKingdomofNorway.Thesubjectofthe
proceedingsconcernedthevalidityofthelinesofdelimitationoftheNorwegian
fisherieszonelaiddownbytheRoyalDecreeof1935(hereinaftertheDecree).
AccordingtotheDecree,Norwayadoptedthestraightlinesconnectingtheout-
ermostislandsofSkjaergard(rockrampart)todelimittheterritorialsea.In
1951,theCourtdeclaredthatneitherthemethodemployedforthedelimitation
bytheDecree,northelinesthemselvesfixedbythesaidDecree,werecontrary
tointernationallaw.①Althoughthiscaseaddressesonlythecoastalislandsof
Norway,itsimpactshouldnotbeundervalued.Inthefolowingdiscussionsa-
bouttheregimesofcoastalarchipelagoesandarchipelagicStates,theJudgment
hasoftenbeencitedasjurisprudentialbasis.Tosomeextent,thisJudgment
providessomegeneralguidingprinciplesforthebaselinesadoptedinmid-ocean
archipelagos.JustasEvensenmentionedinhispreparatoryreportforthe1958
UnitedNationsConferenceontheLawoftheSea:“Thecriteriaherelaiddown
bytheCourtareequalyapplicabletooutlyingarchipelagosandcoastalarchi-
pelagosandthestatementsthusmadearecouchedingeneraltermsexpressing
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basicprinciplesofinternationallawinthisfield”.①
TheprincipleputforwardbytheUnitedKingdomisthatthebaseline
shouldbethelow-watermark,sincethismethodisthegeneraly-adoptedprac-
ticeofStates.TheCourtacknowledgedthismethod,butatthesametimestat-
edthatthecoreofchoiceofbaselineswasbasedupongeographicalrealities.②
ThecoastalzoneofNorwayisofadistinctiveconfiguration,verybrokenby
fjordsandbays,dottedwithcountlessislands,isletsandreefs,whichrenderthe
traditionallow-watermarkunsuitableforthedelimitation.Furthermore,the
Courtalsorecommendedotherguidingprinciplesconcerningthedelimitationof
territorialwaters.First,considerationsshouldbemaderegardingthedepend-
enceoftheterritorialseauponthelanddomain.Itis,afteral,thelandthat
confersuponthecoastalStatearighttothewatersoffitscoast.Second,while
Statesmustbealowedlatitudenecessaryinordertoadaptitsdelimitationto
practicalneedsandlocalrequirements,drawingofbaselinesmustnotdepart
fromthegeneraldirectionofthecoasttoanyappreciableextent.Inaddition,
whenconsideringtheterritorialdelimitation,certaineconomicinterestspecul-
iartothatregionshouldalsobeincluded,as wel asthegeographical
factors.③
TheaboveprinciplesilustratedbytheCourtwerederivedfromtheAn-
glo-NorwegianFisheriesCaseandtheCourt’sdecisionsarenotbindingonoth-
ercountries,buttheprecedentoftheCourt’sJudgmentcanbeapplicableto
outlyingarchipelagosofcontinentalcountries.First,thefundamentalprinciple
ofchoosingbaselinesrestsonthegeographicalcharacteristicsofthespecificre-
gion.Newmethodsshouldbealowed,asthecomplexgeographymakesitdif-
ficulttoadoptthetraditionallow-watermark.JustastheCourtpointsout,
“Therulewoulddisappearundertheexceptions”.④Second,Stateshavethe
sovereignrighttodelimittheirterritorialwaters.Inaddition,theislandsof
thesemid-oceanarchipelagosarecloselyinterconnectedandeconomicinterests
shouldbetakenintoconsideration.Hence,itwouldbesafetodrawtheconclu-
sionthatundercertaincircumstances,themethodofdrawingstraightbaselines
connectingtheoutermostislandsofoutlyingarchipelagosisnotcontrarytothe
generalprincipleofinternationallawofthesea.
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2.StatePractice
Inthe20thcentury,severalcountrieswithoutlyingarchipelagosbeganto
delimitterritorialwaterssurroundingtheseislandsthroughnationallegisla-
tion.Asthereisnoconsensusontheapplicationofbaselines,statepractices
aredivergent.Whereassomecountries,liketheUSA,neverhalteffortstoen-
dorselow-watermarkasbaselinesforalitsislands,mostcontinentalcountries
withmid-oceanislandsembracetheapplicationofstraightbaselines.Theprac-
ticesofsomecountriesarepresentedasfolows:
a.Canada
In1985,theCanadianGovernmentenactedadecreeprovidingthatthe
ArcticIslandsshaladoptstraightbaselinesandthewatersenclosedbythe
baselinesshalbeinternalwatersforthelong-standingexerciseofsovereign-
ty.①
b.Denmark
In1959,DenmarkannouncedthattheFaeroesIslandsshalapplystraight
baselinesthroughdomesticlegislation,andin1963,theGovernmentpassed
RoyalDecreeNo.259declaringthewatersenclosedtobeexclusivefishery
zone,withoutclearlydefiningthenatureoftheencircledwaters.②
c.Norway
AccordingtotheSpitzbergenTreatyof1920,Norwayhasabsolutesover-
eigntyovertheSvalbardArchipelago.Andin1970,theNorwegianauthorities
begantodrawstraightbaselinesaroundthearchipelagofordelimitationand
declaredtheenclosedwatersasinternalwaters.③
d.Ecuador
AccordingtoPresidentialDecreesof1938and1951,Ecuadorconsidered
theGalapagosasaunitanddelimiteditsterritorialwatersbyapplyingstraight
baselinesconnectingtheoutermostislandsofthisarchipelago.SupremeDecree
No.959-A,publishedonJune28,1971inOfficialRegisterNo.265ofJuly13,
1971,affirmedthesaidlinesintheGalapagosArchipelagoandtheneedtoes-
tablishanexclusivemarinereserve.Theenclosedwaterswereannouncedtobe
aspecialregionforbiddinginternationalnavigationforthesakeofprotecting
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theecologicalsystemoftheseislands.Atthesametime,theGovernment
claimedrightsoverterritorialwatersandthecontinentalshelf.①
e.India
TheIndianGovernmentconsistentlyholdstheviewthatthereisnosub-
stantivedifferencebetweenthearchipelagosconstitutingarchipelagicStates
andoutlyingarchipelagosofcontinentalcountriesandthesetwotypesshould
notbetreateddifferently.TheAndaman-NicobarandLakshadweepIslands
shouldhavethesamelegalrightswhicharegrantedtothoseformingthearchi-
pelagicStates.②
Inaddition,countriessuchasFrance,FinlandandYugoslaviaalsosupport
theapplicationofstraightbaselines.③
Fromtheoutlineabove,aconclusioncanbedrawnthatinaddressingthe
questionofdelimitingoutlyingarchipelagosofcontinentalStates,mostcoun-
triesareinclinedtoacknowledgetheseislandsasawhole.Moreover,straight
baselinesadoptedintheseislandsarenotcontrarytothecurrentinternational
lawofsea.ItistheconcernedcontinentalStatesthatchoosenormalbaselines
orstraightbaselinesfordelimitation.Ofcourse,inorderforthestraightbase-
linesystemtobeacceptedbyothercountries,severallimitationsshouldbeset
up,includingbutnotlimitedto:(1)thebaselinesshouldnotbetoolong;(2)
thedrawingofsuchbaselinesshouldnotdepartfromthegeneralconfiguration
ofthearchipelagotoanyappreciableextent;andsoon.
Ⅲ.LegalRegimeofArchipelagicWatersof
ContinentalStates
  Anothercriticalissueofdefiningthelegalstatusofoutlyingarchipelagos
ofcontinentalStatesconcernsthenatureoftheenclosedwaters,anotherpoint
ofdebatebetweencontinentalcountriesandseapowersthatpromotethefree-
domofnavigation.WhereascontinentalStatesintendtomaintainstrictcontrol
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oftheirmid-oceanislandsforpurposesofsovereigntyandsecurity,maritime
powersincessantlyopposesuchstrictcontrol,whichmighthinderfreenaviga-
tion.Duetotheseconflicts,theinternationalcommunityconsidersitextremely
importanttoestablishrelevantstandardsformid-oceanarchipelagos.Thus,in
ordertofilthegapinthisregime,lawsconcerningarchipelagicwatersofcon-
tinentalStatesmustbeamended.Lackinglegalandpracticalclarity,theinter-
nationalcommunitymustsearchforanswersbyanalyzingthelegalregimesof
archipelagicwatersofcoastalandarchipelagicStates.
A.LegalStatusoftheOtherTwoTypesofArchipelagicWaters
InaccordancewiththeConventionontheTerritorialSeaandtheContigu-
ousZoneof1958andtheUnitedNationsConventionontheLawoftheSeaof
1982,Statesarepermittedtodrawstraightbaselinesaroundcoastalarchipela-
gos,and“watersonthelandwardsideofthebaselineoftheterritorialseaform
partoftheinternalwatersoftheState”.①Inotherwords,theenclosedwaters
ofcoastalarchipelagosaredeemedinternalwaters.Nevertheless,ifstraight
baselinesencloseinternalwatersareas,whichhadnotpreviouslybeenconsid-
eredassuch,arightofinnocentpassageshouldbeacknowledgedandpermitted
insuchwaters.②
TheconceptofarchipelagicwatersofarchipelagicStateshadnotbeenin-
troduceduntiltheThirdUnitedNationsConferenceontheLawoftheSea.
Accordingtoarticles49to54ofthe1982Convention,thistypeofarchipelagic
watersisdifferentfromterritorialwatersandinternalwaters.“Thissover-
eigntyextendstotheairspaceoverthearchipelagicwaters,aswelastotheir
bedandsubsoil,andtheresourcescontainedtherein”;③however,sovereign
rightsarelimitedinmanyaspects.Firstly,anarchipelagicStateshouldrespect
existingagreementswithotherStatesandrecognizetraditionalfishingrights
andtherightsoflayingunderseacables.Secondly,archipelagicwatersshalal-
lowspecialpassagerights,thatis,rightofinnocentpassageandrightofarchi-
pelagicsea-lanespassage.Suchinnocentpassagerightsarealsothepartsea
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powersmostcaredaboutandheatedlydebated,especialybytheUSAandthe
USSR.①
B.StatePractice
FromthediscussioninpartⅡabove,thereisgreatdivergenceinlegalre-
gimesofoutlyingarchipelagosofcontinentalStates.Forexample,thewaters
enclosedbythelow-waterlines(baselinesinsistedbytheUnitedStatesGov-
ernment)aroundtheHawaianIslandsareclearlyprescribedasinternalwa-
ters.InHawai,archipelagicwatersthatconnecteveryislandactualydonot
exist.UnliketheUSA,CanadaandNorwaydeclarethatthearchipelagicwa-
tersenclosedbystraightbaselinesareinternalwatersandtheyhavefuland
absolutesovereigntyonthesewaters.ThemethodsadoptedbybothDenmark
andEcuadorareratheruniqueandflexible.InthecaseofFaeroes,theDanish
Governmentdeclaresthearchipelagicwatersasanexclusivefisheryzonesoas
toavoidstrongprotestsfromseapowers.Ecuadorannouncedthatwatersa-
roundtheGalapagosshalbeaspecialareainwhichforeignshipsarenotal-
lowedforthepurposeofprotectingtheecosystem.Inaddition,theUSSRdrew
straightbaselinesalongitsnortherncoast(includingNortheastWaterways)
basedonclaimsofhistoricalwaters,anddeclaredtheenclosedwatersasinter-
nalwaters.However,seapowers,liketheUKandtheUSA,haveconsistently
objectedtoalclaimsthatarchipelagicwatersofcontinentalStatesshouldbe
internalwaterswhichforbidfreenavigation.
Fromtheabovestatepracticesofcontinentalcountriesandtheestablished
regimesofthetwoothertypesofarchipelagicwaters,inordertoformulatea
systemforarchipelagicwatersofcontinentalStates,thenatureofthesearchi-
pelagicwatersandhistoricrights(includingpassageregime)shouldbeseri-
ouslytakenintoaccount.
Tobeginwith,thecriteriadefiningthenatureofenclosedwatersmustbe
clarified.Standardsareyettobeformalycodifiedintheinternationallawof
thesea,butsomeguidingprinciplecanbetracedfromthe1951Judgmentof
theInternationalCourtofJustice,namelytheclosedependenceoftheterritori-
alseauponthelanddomain.②Inotherwords,thelegalstatusoftheenclosed
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watersofcontinentalStatesshouldbetreatedontheirindividualcharacteristics
byfulyconsideringtherelationshipbetweenwatersandlanddomain.Should
watersandlandbesocloselylinked,itwouldbereasonabletoregardtheen-
closedareaasinternalwaters.Alongwiththegeographicalfactors,security
andeconomicinterestsalsoplayimportantroles.Aswidelyknown,localsecu-
rityissuesarecomplicatedbygeographyandagovernmentmayhardlymain-
tainaregularwatchovervariousislands.“Espionageandsurveilancearemade
lessdifficult”and“foreignnavalstrengthmaybeapeculiarlypotentthreatto
localdecisionprocesses”.①Theseoutlyingarchipelagoesarealsofacingdan-
gersfromshipscarryingnoxiousanddangerouscargoesandanincreasing
numberofoccurrencesofoil-spilsfromtankers.Finaly,economicinterestsof
outlyingarchipelagoesareequalyimportantanditisanunjustifieddiscrimina-
tionastheinternationalcommunityhaspreviouslyacknowledgedeconomicin-
terestsofcoastalarchipelagoesandtheonesformingarchipelagicStates.
However,theexclusiveinterestsofthesemid-oceanarchipelagoesshould
bereconciledwiththeinterestsofotherStates.Forinstance,ifanimportant
internationalwaterwayexistsinthearchipelagic watersenclosedbythe
straightbaselines,rightsoftransitpassageshouldbepermittedtootherStates
inaccordancewiththeUNCLOS,toensureunimpededinternationalnaviga-
tion.AlthougheverysovereignStateisentitledtochoosewhichregimetode-
limittheirterritorialwaters,suchdelimitationhastobeinaccordancewiththe
internationallaw.ThisprinciplewasclearlyilustratedintheJudgmentof
1951FisheriesCase:“Thedelimitationofseaareashasalwaysaninternational
aspect;itcannotbedependentmerelyuponthewilofthecoastalStateasex-
pressedinitsmunicipallaw.Althoughitistruethattheactofdelimitationis
necessarilyaunilateralact,becauseonlythecoastalStateiscompetenttoun-
dertakeit,thevalidityofthedelimitationwithregardtootherStatesdepends
uponinternationallaw.”②Theformulationprocessoftheinternationallawof
theseahasalsosubstantiatedthisprinciple.Intheestablishmentofanewre-
gime,withrestrictionofclaimsandproposalsofflexiblerules,itwouldbe
mucheasierforthisnewregimetobeacceptedbytheinternationalcommuni-
ty.Furthermore,suchprincipleswouldpresentlessresistanceintheimple-
mentationprocessandfewerdisputeswouldarisefromconflictingmaritimein-
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terests.
Ⅳ.Conclusion
Insummary,theinternationalcommunityhasyettoreachconsensusfor
anunambiguousandexplicitlegalregimeconcerningtheoutlyingarchipelagos
ofcontinentalcountries.Itwouldbeinadvisabletoestablishauniformlegal
systemtoregulatethistypeofarchipelagoswhentakingintoaccountvarious
geographical,economicandhistoricalfactors,forunifiedrulescannotalowfor
distinctfeaturesofindividualarchipelagoes.Nevertheless,itdoesnotfolow
thatcertainrulesandprinciplesfailtoexistorthattheyshouldnotbeestab-
lished.Afteral,itisnecessarytorelyonrelatedrulesandstandardstoresolve
currentmaritimedisputes.
Thus,basedonthestatepractices,theJudgmentoftheICJandtheoriesof
internationallaw,thefolowingconclusionsmaybereasonablydrawn:(1)out-
lyingarchipelagosofcontinentalStatescanbeviewedasawholeforthedelimi-
tationofterritorialwatersbydrawingstraightbaselinesfromtheoutermost
pointsoftheislands,isletsandrocks;and(2)indecidingthenatureofwaters
enclosedbythebaselines,theclosedependenceoftheterritorialseauponthe
landdomainwilalwaysbetheessentialprinciple.Itwouldbejustifiabletore-
gardthewatersasinternalwatersaslongastheconnectionsbetweenthese
islandscouldbeproventobereasonable,whetheringeographic,economic,his-
toricalrespectsoraloftheabove.However,navigationandpassagerightsof
othernationsshouldbeconsideredandpropermeasuresshouldbetakentoen-
surethenormalinternationalnavigation.Inconclusion,theestablishmentof
anyregimeshouldbebasedoncase-by-caseanalysis,takingintoconsideration
altherelevantaspects.Archipelagosexistindifferentregionsoftheworld,
andthusareinfluencedbydistinctivepolitical,economicandhistoricalforces,
theapplicablefactsshouldbetakenintoaccountandthedelimitationmustbe
adaptedtothespecificconditionspresented.Thismethodofaddressingcontro-
versiesembodiesthecorespiritoftheinternationallawofthesea.
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